IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF ANMERI CA, : ClVIL ACTI ON
Plaintiff, :

V.

HERVAN MARTI N :
Def endant . : No. 00-CVv-303

MEMORANDUM & ORDER

J.M KELLY, J. FEBRUARY , 2001

Presently before the Court is the Mdtion to Dismiss, or in
the Alternative, to Transfer filed by the Defendant, Herman
Martin (“Martin”). Plaintiff, the United States of Anmerica
(“U.S. "), filed this declaratory judgnment action to obtain a
declaration that it is not required to make further maintenance
and cure paynents to Martin. Martin seeks to have the present
Conpl ai nt dism ssed in favor of the Conplaint he has filed in the
United States District Court for the Southern District of Texas,
or in the alternative, have the suit transferred to the Southern
District of Texas.

BACKGROUND

Martin is a nmerchant seaman and was enpl oyed aboard t he USNS
I NVI NCI BLE. The U.S. owns the USNS | NVI NCl BLE and Maer sk Line,
Limted (“Maersk”) operated the ship as its agent. Martin
al l eges that he injured his back while working on Cctober 15,
1999. Medical staff exam ned Martin's back on board the USNS

I NVI NCl BLE and a physician exam ned his back at a subsequent port



of call. A Navy physician diagnosed Martin with a |unbar sacral
sprain and he was discharged fromhis duties on the USNS
I NVI NCI BLE. Martin then returned to his hone in Phil adel phi a,
and Maersk imedi ately began to nake paynents to Martin and
arrange for nedical care in order to neet its obligation for
mai nt enance and cure. Maersk arranged to have Martin exam ned by
an orthopedic specialist in Philadel phia on Novenber 11, 1999.
While Martin initially agreed to the appointnent, he subsequently
failed to attend or reschedul e the appointnent. On Novenber 24,
1999, Maersk learned that Martin had al ready been exam ned in
Houst on, Texas, on Novenber 5, 1999, by an orthopedic specialist,
Dr. Janes CGhadially (“Ghadially”).

On January 10, 2000, Martin filed a Conplaint in the
Sout hern District of Texas under the Jones Act, 46 U S.C. § 688
(1994).% wMartin named Maersk as the sole defendant in his
personal injury action. In his Conplaint, Martin alleged that he
was a resident of the Commopnweal th of Pennsylvania. Maersk filed
a notion to dismss or for summary judgnent on February 7, 2000,
in which it alleged that the Texas court |acked jurisdiction over
Maer sk, pursuant to 46 U S.C. § 781 (allow ng danmages agai nst
U S where U S. owns vessel causing damages), and inproper venue
pursuant to 46 U.S.C. 88 742 & 782. On March 17, 2000, the court

granted Martin’s Mdtion for a voluntary non-suit and di sm ssed

' C A NO G99-761



t he Conpl ai nt agai nst Maer sk.

On January 14, 2000, the U S filed the instant declaratory
judgnent action in the Eastern District of Pennsylvania. Mrtin
was served with the Conplaint at his hone in Phil adel phia on
February 12, 2000. On March 15, 2000, Martin filed suit in the
Southern District of Texas, against the U S., for personal
injuries under the Jones Act. In this, the second of Martin’s
Conplaints, Martin alleges that he resides in Texas. Martin
subsequently filed this Mdtion to Dismss, or in the Alternative,
to Transfer venue.

Dl SCUSSI ON

The Court may issue a declaratory judgnent in a case where
there is an actual controversy in order to define the rights of a
party seeking to have a declaration of its rights and
obligations. 28 U S.C. 8§ 2201. Declaratory relief is only
appropriate when the controversy submtted is: (1) substantial;
(2) between parties having adverse legal interests; and (3)
sufficiently imediate and real to warrant a declaration of the

rights of the parties. Maryland Cas. Co. v. Pacific Coal & G|

Co., 312 U.S. 270, 273 (1941).
A seaman injured while serving aboard a vessel is entitled
to “mai ntenance and cure” under the general maritine |aw.

O Connell v. Interocean Mymt. Corp., 90 F.3d 82, 84 (3d Gr.

1996). “Maintenance is the living allowance for a seaman whil e



he is ashore recovering frominjury or illness. Cure is paynent
of nmedi cal expenses incurred in treating the seaman’s injury or

illness.” Barnes v. Andover Co., 900 F.2d 630, 633 (3d Gr.

1990). Maintenance and cure is a broad contractual obligation
that is not dependant upon the fault or the negligence of the

shi powner. Aguilar v. Standard Gl Co., 318 U S. 724, 730-31

(1943). The enployer’s obligation to provide maintenance and
cure continues until the seaman has reached maxi mum cure, either
when the condition is cured or when the condition is diagnosed as
permanent and incurable. Barnes, 900 F.2d at 634. Unreasonable
failure to pay mai ntenance and cure may result in an award of
consequenti al damages to the enployee, including | ost wages, pain
and suffering, attorney fees and costs. O Connell, 90 F.3d at
84.

Corollary to the shipowner’s obligation to provide
mai nt enance and cure is the shipowner’s entitlenent to nonitor
the seaman’s nedical condition to determ ne when cure has

occurred. See Rowan Cos. v. Giffin, 876 F.2d 26, 28 (5th Gr.

1989) (hol ding declaratory judgnment action appropriate vehicle to
determ ne whether seaman entitled to additional maintenance and
cure). Simlarly, the shipowner is entitled, wthin reasonable
nmedi cal bounds, to direct the seaman’s care, even if it is

i nconveni ent or painful; the seaman’s refusal of appropriate

treatment is insufficient to place a burden upon the shi powner to



alter the seaman’s course of treatnent. Mur phy v. Anerican Barge

Line Co., 169 F.2d 61, 63-64 (3d Cir. 1948).

Here, Martin has failed to attend a nedi cal exam nation, has
refused to schedul e a nedi cal exam nation and has travel ed from
Phi | adel phia to Houston to seek alternative nedical care. Absent
a declaratory judgnent, the U S. would be required to either
continue to pay nai ntenance and cure without the ability to
determ ne whether Martin had achieved cure, or term nate paynents
to Martin upon the possible sanction of consequential danages.
Therefore, the controversy is substantial, the parties are
adverse and the potential for damages is imedi ate and real.

This is an appropriate case to be determned in a declaratory
j udgnent acti on.

Venue in admralty is proper in the district where the
plaintiff resides. 46 U S.C. § 742. As a defendant in a
decl aratory judgnent action who could seek to secure nmaintenance
and cure, Martin is, de facto, the plaintiff in the underlying

controversy. See Maryland Cas., 312 U. S. at 273. As such, venue

was proper in the Eastern District of Pennsylvania at the tine
that the U S filed its Conplaint and served Martin. \Were venue
is proper in an action for nmaintenance and cure, the action
cannot be dismi ssed for inproper venue. Wile a case may be
transferred to another district where venue is al so proper, at

the tinme this case was filed and process was served, the Eastern



District of Pennsylvania was the only district where Martin
resided. That Martin subsequently noved does not create new
venue for this case in the Southern District of Texas.

A final issue before the Court is the U S.’s request that
the Court enjoin Martin fromlitigating his case in Texas. Under
the “first filed” rule, the court that first obtained
jurisdiction over a question generally nust decide it. EEQOC v.

University of Pennsylvania, 850 F.2d 969, 971 (3d Cr. 1988).

The Court has the inherent power to enjoin parties from pursuing
an i ssue that they subsequently filed in another district court.
Id. Wiile Martin filed his initial action against Maersk before
the U S filed this case, the Maersk case was di sm ssed because
it suffered frominproper venue and nanmed an inproper party. The
instant case was filed two nonths before the second case in
Texas. As both cases seek to define Martin’s entitlenent to

mai nt enance and cure, the Court will enjoin Martin from seeking

mai nt enance and cure in the Texas acti on.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF ANMERI CA, : ClVIL ACTION
Plaintiff, :

V.

HERMAN MARTI N :
Def endant . : NO. 00- Cv-303

ORDER

AND NOW this day of February, 2001, upon consideration
of the Motion to Dismss, or in the Alternative, to Transfer
(Doc. No. 15) filed by the Defendant, Herman Martin, the Response
of Plaintiff, the United States of America, and Herman Martin’'s
Reply thereto, it is ORDERED:

1. The Motion to Dismss, or in the Alternative, to
Transfer, is DEN ED.

2. Herman Martin is ENJONED fromlitigating the issue of

mai nt enance and cure in an action entitled Herman G Martin v.

United States of Anerica, No. G 00-155, filed in the United

States District Court for the Southern District of Texas.

BY THE COURT:

JAMES MG RR KELLY, J.



